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 الممكنة  الحلول و  الدول و  المستثمرين  بين
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اختيار موضوع البحثالباعث من 
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1

مشكلة البحث

                                                           
1 (BITs) 

 ICSID 

 

- Ahmed Bakry (Egyptian Ministry of Justice)/March 15, 2020  After 48 Years at 

ICSID (1972-2020): An Overview of the Status of Egypt in ICSID Arbitrations; 

Available at : https://arbitrationblog.kluwerarbitration.com/2020/03/15/after-48-years-

at-icsid-1972-2020-an-overview-of-the-status-of-egypt-in-icsid-arbitrations/ 

                 

https://arbitrationblog.kluwerarbitration.com/author/ahmed-bakry/
https://arbitrationblog.kluwerarbitration.com/2020/03/15/after-48-years-at-icsid-1972-2020-an-overview-of-the-status-of-egypt-in-icsid-arbitrations/
https://arbitrationblog.kluwerarbitration.com/2020/03/15/after-48-years-at-icsid-1972-2020-an-overview-of-the-status-of-egypt-in-icsid-arbitrations/
https://arbitrationblog.kluwerarbitration.com/2020/03/15/after-48-years-at-icsid-1972-2020-an-overview-of-the-status-of-egypt-in-icsid-arbitrations/
https://arbitrationblog.kluwerarbitration.com/2020/03/15/after-48-years-at-icsid-1972-2020-an-overview-of-the-status-of-egypt-in-icsid-arbitrations/
https://arbitrationblog.kluwerarbitration.com/2020/03/15/after-48-years-at-icsid-1972-2020-an-overview-of-the-status-of-egypt-in-icsid-arbitrations/
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   = حول وضع مصر والدول الأفريقية امام المركز الدولي لتسوية المنازعات الاستثمارية انظر:                   

1 A/CN.9/WG.III/WP191, 17 January 2020, Page 11
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منهج البحث

الفصل الأول

الفصل الثاني
 



630 
 

 ولالفصل الأ

 التعاهدي ماهية عدم اتساق القرارات الصادرة عن هيئات التحكيم

الأولالمبحثث  

المبحث الثاني

المبحث الثالثث 

البحث الرابع



636 
 

 ولالمبحث الأ

 هيئات التحكيم التعاهدي اتساق قراراتحول مشكلة عدم 
1

2

3

4

                                                           
1

.
2A/CN.9/WG.III/WP.150.28 August 2018 . page3 
3A/CN.9/WG.III/WP.148.18 September 2017 . page11 
4A/CN.9/WG/ 930/Add/Rev.1.26 February 2018 . page4 
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1A/CN.9/964,6 November 2018 . page3
2A/CN.9/WG.III/WP.177.19July 2019. Page 3 
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2

3 
                                                           

1

2A/CN.9/WG.III/WP.145.5 September 2018. Page 5 
3
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1

2

3

                                                                                                                                                                      

A/CN.9/915,24March 2017 , page 3,4  
A/CN.9/881,8April 2016 

1A/CN.9/935, 14 MAY 2018, Page 7. 
2A/CN.9/WG/ 930/Add.1/Rev.1 . page7
3A/CN.9/WG. III/WP. 150, Page 3,4
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2

3

 

                                                           
1A/CN.9/935, Page 20
2A/CN.9/WG.III/WP.150, Page 3.
3A/CN.9/930/Add.1/Rev.1, Page7
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 المبحث الثاني

 تساق القرارات نتيجة لتفسيرات متباينةالحالات عدم  أمثلة

 ستثمارلاتفاقيات اابالحماية الموضوعية لمعايير 

المعاملة العادلة والمنصفةأولًا

1

2

3

                                                           
1

E/ESCWA/EDGD/2011/1/ Manual .6 July 2011.page 96,97  
2

3A/CN.9/WG .111/WP, 150 , Page 7 
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RFCC
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1

2

3

Tecni Cas Medilambientates Tecmed, S. A.

                                                           
1E/ESCWA/EDGD.2011/1/Manual, 6 July 2011, Page 103 
2A/CN.9/WG .III/WP.150 , Page 8  
3

- Saluka Investments B.V. (the Netherlands) v. Czech Republic, UNCITRAL, Partial 

Award, 17 March 2006, Para. 309 (emphasis added) [Exhibit CLA-227]. 
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2

                                                           
1 

- ICSID Case No., ARB (AF)/00/2, Date of dispatch to the parties May 29, 2003, 

Page 61.   
2S.D. Myers,Inc

Pope&Talbot 
Inc

A/CN.9/WG .III/WP. 150 , Page 8 
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1

مبدأ الضرورةمنية الرئيسيةلأعتبارات الاالأحكام المتعلقة باثانياً

2

3

                                                                                                                                                                      

See: OECD (2004), “Fair and equitable Treatment Standard in International 

Investment Low “. OECD Working Papers on International Investment, 2004/03, 

OECD Publishing, Page 20. http://dx.doi.org/10.1787/675702255435.  

(1) See: OECD “ Fair and equitable Treatment Standard in International Investment 

Low “, Op., Cit, Page 22.  
2

A/62/62, 1 February 2007 , 
Page 74

3A/CN.9/WG. III/WP. 150 , Page 9 

http://dx.dol.org/10.1787/675702255435
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Sempra Energy International V. Argentine Case

1 

                                                           
1
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1

CMS
2

CMS

                                                                                                                                                                      

- ICSID, Sempra Energy International V. Argentine Republic, Case No., ARB/02/16, 

award, 28 September 2007, Para 344, 345, 348, 353, 355, 375, 378, 388. 

A/65/76, 30 April 2010 , Page 
13, 14, 15 

(1 See: ICSID Case No. ARB/02/16, (Decision on the Argentine Republic’s 

Application for Annulment of the Award), 29 June 2010, Page 43: 44. 

(2  See: ICSID Case No., ARB/01/8, (Annulment Proceeding), September 25, 2007, 

Page 35. 
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1

Sempra

CMS

أو شرط المظلةالبنود الجامعةثالثاً

2

ABS

Ignaz Seidi Hohenveldern

                                                           

(1) See: Op. Cit., Page 40.  
(2) See: Mr. Benjamin Samson and Ms. Anastasiya ugale, Umbrella Clause, Last 

Updated 10 September 2022, Jus Mundi, The Search Engine For International Law 

Arbitration, Available at.: https://jusmundi.com/en/document/publication/en-

umbrella-clause                                                                                         

https://jusmundi.com/en/document/publication/en-umbrella-clause
https://jusmundi.com/en/document/publication/en-umbrella-clause
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1

2

3

ICSID4

                                                           
1 

(2) See: Mr. Benjamin Samson and Ms. Anastasiya ugale, Op. Cit. 
(3) See: Glossary Umbrella Clause, Thomson REUTERS, PRACTICAL Law, 
RESOURCEID 8-519-0939: available at: https://uk.practicallaw.thomsonreuters. 
com/8-519-0939?transitionType=Default&contextData=(sc.Default)&firstPage=true 
(4) See: Op. Cit. 

https://uk.practicallaw/
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1

SGS0226

 

2

SGS

330223

                                                           

(1) See: Mr. Benjamin Samson and Ms. Anastasia ugale, Op., cit. 
2 

ARB/01/13,August 6,2003 
-  

ARB/07/9,May 29,2009 
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SGS

0

SGS1

2

                                                           
1 

ARB/02/6,Junuary 29,2004 
ARB/07/29, 

February 10,2012 
(2) See: Mr. Benjamin Samson and Ms. Anastasia ugale, Op., cit. 
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 المبحث الثالث

تساق قرارات نتيجة لتفسيرات متباينةفيما يتعلق اأمثلة لعدم 

 ختصاص والمقبوليةلابا

أولا

م بشأن انشاء المركز 3335لعام 

تسوية منازعات الاستثمارل الدولي

1

                                                           
1
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1

2

Patrick Mitchell

                                                           

(1) See: Ben Hamida, Walid, (2007) Two Nebulous ICSID Features The Notion Of 

Investment and The Scope Of Annulment Control, Ad Hoc Committee's Decision in 
Patrick Mitchell V. Democratic Republic Of Congo, Journal Of International 

Arbitration, 24(3), The Netherlands, P. 287 – 306. 

See: Oslo Mortenson, Julian Davis, (Winter 2010), The Meaning of “ Investment “: 

ICSID Travaux and The Domain Of International Investment Law, Harvard 

International Law Journal, Vol., 51, Number 1, P. 269, Available at:  

http://harvardilj.org/articles/257-318.pdf.  
(2) See: Boddicker, Joseph M, (2010), Comment Whose Dictionary Controls?: Recent 

Challenges To The Term “ Investment “ in ICSID Arbitration, American University 

International Law Review, Vol 5, N5, 1034-1035, Available at: 

http://www.auilr.org/pdf/25/25-5-6.pdf.  

http://harvardilj.org/articles/257-318.pdf
http://www.auilr.org/pdf/25/25-5-6.pdf
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1

Malaysian Historical Salvors

DIANAMalacca
NHS

                                                           

(1) See: ICSID (Case No., ARB/99/7), Award rendered On February 9 , 2004 , P. 24; 

ICSID (Case No., ARB/99/7), Decision On Annulment (Nov., 1, 2006), P. 39 
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1

ثانيثا 

2

Euro Telecom Intercontinental

                                                           
1

2
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1

2

ثالثاً

Tradex

                                                           
1

2

Fabrica de Vidrios Owens-Illinois de Venezuela, C.A., Los Andes, CA. 
ARB/12/21
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1

Inceysa

Inceysa

2

CSOB

3

Zhinvali

4

رابعثا 

 

                                                           
1

- ICSID Case No., ARB/94/2 (December 24, 1996). 

(2) ICSID Case No., ARB/03/26. A ward of August 2, 2006, P. 95- 98 and 100. 
(3 ICSID Case No., (ARB/97/4), May 24, 1999, P. 263-264 and 267. 

(4) ICSID Case No., (ARB/00/1), Award of January 24, 2003. 
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-

2 

                                                           

(1) See Holiday  Inns S.A and Others V. Morocco, ICSID  Case No. ARB/72/1, July 

2, 1972 
(2) Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. 

ARB/81/1 
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 البحث الرابع

 تساق إجرائيةاأمثلة لحالات عدم 

أمثلة لشرط الدولة الأولى بالرعاية الثيي ترتبثع عليثا حثالات     أولًا

تساق إجرائيةاعدم 

1

2

Maffezini

                                                           
1

 
2

A/CN.9/WG.III/WP. 145, 12 December 2017, Page 7.             
APR Energy

See: Power Rental Asset Co Two LLC (Asset Co), Power Rental. Op Co Australia 

LLC (OP. Co.), APR Energy LLC V. The Government of Australia, UNCITRAL. 
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Maffezini

1

WintershalI

2

نتصاف لاسبل ا استنفادتساق الناشئ بشأن وجود شرط لااعدم ثانياً

المحلية

                                                           
1

(2) See: ICSID Case No., (ARB/04/14), Award Rendered on December 8, 2008, P. 96. 
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1

2

التفثاو   التسثوية الوديثة    اشثااط عثن  تساق الناشئ لاعدم اثالثا

والتشاور

Ethy1
NAFTA

                                                           
1

2A/CN.9/WG. III/WP.150, Page 15.     
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1

Goetz

2

                                                           

 (1)   
(2) ICSID Case No., (ARB/95/3), Award of February 10, 1999, P. 498 & 93. 

See Also: ICSID Case No. (ARB/08/5), Decision on Jurisdiction, June 2, 2010; 

ICSID Case No. (ARB/08/4), Award of December 15, 2010. 



633 
 

 الفصل الثاني

قواعد القانون الدولي العامر بعض الحلول الممكنة في إطا
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تسثثاق في تفسثثير أحكثثام معاهثثدات    لاضثثمان ا الأولالمبحثثثثثثثثثثث

ستثمارلاا

ستئناف قرارات التحكيملاإنشاء آلية دائمة  : الثثثانيالمبحثثث  

  الثالثثثالمبحثثث 
 

نشر فلسفة الشفافية في التحكيم التعاهدي بث   

 المستثمرين والدول
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المبحث الأول

ستثمارلاتساق في تفسير أحكام معاهدات الاضمان ا

1

2

 

                                                           
1A/CN.9/930/Add.1/Rev.1 , Page 4.                                   
2A/CN.9/964/ , Page 9.                                                  
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 التعاهدية: الأحكامدقة  -ولاأ

1

2

                                                           
1

A/CN.9/WG. III/WP. 161 , Page 9, 4 March, 2019.      
:A/CN.9/935/  Page 7.                                          

2
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1

UNCTAD

2

                                                           
1

A/CN.9/WG. III/WP. 162, 8 March, 2019, Page 4.      
2
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1

عتبارلامعاهدة الاستثمار بع  ا أخي ديباجة:ثانيا

2

                                                           
1

- The cases on FPS “full protection and security” have proven inconsistent on both the 

scope of matters covered by the clause, and the required standard of care. As to scope, 

tribunals have varied on how far to restrict the ambit of security. The tribunals in BG 

Group and National Grid arrived at materially opposed interpretations of the same 

FPS clause (in the United Kingdom—Argentina BIT) in two discrete claims against 

Argentina. The treaty itself provided, at Article 2(2), only that “Investments of 

Investors of each Contracting Party ... shall enjoy protection and constant security in 

the territory of the other Contract Party.”In both cases, the complainant argued that 

the emergency legislation adopted by Argentina had altered the regulatory framework 

applicable to their investment and thus the government “withdrew the protection and 

security previously granted to the investment.” Thus, both Tribunals had to determine 

whether this clause covered only the investor’s “physical security,” or whether the 

clause extended to “economic security. "They came to opposite conclusions the BG 

Group Tribunal adopting a restrictive interpretation and the National Grid Tribunal 

adopting a more expansive view. The two Tribunals also diverged on the appropriate 

methodology for interpreting the FPS clause. 

See: Brown, Chester, Federico Ortino, and Julian Arato. Parsing and Managing 

Inconsistency in Investor-State Dispute Settlement. Academic Forum on ISDS 

Concept Paper, 2019, University of Michigan Law School Scholarship Repository, 

Available at: https://repository.law.umich.edu/other/214. 
2
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1

Fedax NV
Salini
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نازعتالميكرات المقدمة من طرف غير مثالثا

1

2

3

                                                           
1

2

3
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1

ستثمار لاإبرام معاهدة اعند إضافية  اصدار صكوكرابعا

                                                           
1A/CN.9/WG.III/WP191, 17 January 2020, Page 9.     
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1

2

تفاقات اللاحقةلااخامسا

                                                           
1

2
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1

CCFT2

                                                           
1

 
(2  See Canadian Cattlemen For Fair Trade CCFT V United States of America 

(Award on Jurisdiction) UNCITRAL arbitration under NAFTA Chapter Eleven (28 

January 2008) paras 45-49 and 122  

(http://www.naftaclaims.com/Disputs/USA/CCFT/CCFT-USA-Award.pdf) 
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1

2

3

اللاحقة التفسيريةالممارسة سادسا

4

                                                           
1A/CN.9/660, Page 41, 42.     
2A/68/10, Page 13.     
3

WT/DS381/AB/R
4
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1

                                                                                                                                                                      

=-ICSID Case No. ARB/08/20,Decision on Jurisdiction (16 July 2010), p.22,para.62 

Trinh Hai Yen, , the interpretation of investment treaties, International litigation in 

practice, volume (7), 2014, p. 65. 
1 



325 
 

1

2

3

                                                           
1

-Japan-Alcoholic Beverages II, Report  of The Appellate Body, 4 October 1996, 

WT/DS11/AB/R, Section E 
2A/66/10, Page 371.     
3

A/CN.4/660, Page 49
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1

2

                                                           
1

2
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1

2

التعاون المؤسسي على تفسير المعاهداتسابعا

3

                                                           
1A/CN.4/660, 19 March 2013,Page 20.     
2      

ARB/00/2,ICSID,para.33, Date of dispatch to the parties ,March 15, 2002  
3A/CN.9/WG, III/WP, 191, Page 16,17.     
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1

                                                           
1

A/CN.9/WG, III/WP, 191, Page 11.     
A/CN.9/WG, III/WP, 180, 29 August 2019, Page 23.     
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 المبحث الثاني

ستئناف قرارات التحكيملاإنشاء آلية دائمة 

1

2

                                                           
1

A/CN.9/WG, III/WP, 185, 29 November, 2019, Page 3.     . 
2

 A/CN.9/ WG, III/WP, 175, 17 July, 2019, Page 4 

See: K. Sauvant, ‘The Evolving International Investment Law and Policy Regime: 

Ways Forward’ (Policy Options Paper, E15Initiative, International Centre for Trade 

and Sustainable Development (ICTSD) and World Economic Forum 2016) p. 29 

See also: G. Kaufmann-Kohler at al., ‘Can the Mauritius Convention serve as a model 

for the reform of investor-State arbitration in connection with the introduction of a 

permanent investment tribunal or an appeal mechanism? Analysis and roadmap’ 

(2016) CIDS Research Paper, p.47      
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1

طبيعة الاستئناف ونطاقاأولا

2

                                                           
1

A/CN.9/1004/Add.1, 28 January, 2020, Page7      
2

A/CN.9/1004/Add.1, Page8                                                         
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1

نماذج لمسلك المحاكم والهيئات الدولية بشأن نطاق الاستئنافثانيا

2

3

4

5

                                                           
1A/CN.9 /1050, 17 March, 2021, Page 14.   
2A/CN.9/WG, III/WP, 185, Page 5.                            
3

4

5
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2

3

4

                                                           
1

2

3

4
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1

2

 

  
  
  
 

                                                           
1

(2  Vestey Group Ltd. V. Bolivarian Republic of Venezuela, ICSID Case No., 

ARB/06/14, Decision on Annulment, 26 April 2019, Para, 56. 

Maritime International Nominees Establish (MINE) V. Government of Guinea  
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1

                                                           
1
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1

"

7

                                                           

(1) See: Costs of ICSID Annulment Proceedings,25/4/2022, by International 

Arbitration, Available by: www. International-arbitratin-attorney.com/costs-of-icsid-

/annulment-proceedings.= 

Possible Improvements of the frame Work For ICSID Arbitration

https://icsid.worldbank:org/en/Documents 
A/CN.9/WG, III/WP. 202, 12 November 2020, Page 7
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الاجيح والمقاحثالثا
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1Burlington Resources Inc

ARB/08/5



302 
 

1

                                                                                                                                                                      

SGS 
SGS

SGS
SGSICSID

1

https://uncitral.un.org/ar/case_law
A/70/17, 16 July 2015,Page 65                    
A/CN.9/840, 11 May 2015 

https://uncitral.un.org/ar/case_law
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المبحث الثالث

 نشر فلسفة الشفافية في التحكيم التعاهدي ب  المستثمرين والدول

 :دور الشفافية في اتساق قرارات هيئات التحكيم التعاهدي: أولا

1

                                                           
1

A/ CN.9/WG, III/WP.150, Page 22 
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أبرز مظاهر الإهتمام الدولي بالشفافية في تسوية المنازعثات التعاهديثة   ثانيا

ب  المستثمرين والدول

1

""

             

"

                                                           
1

 



303 
 

1

2

                                                           
1

 
(2) see: ICSID Convention, Regulations And Rules, Rule 63, ICSID/15/Rev. 3 July, 

2022, ICSID Additional Facility Rules And Regulations, Rule73, ICSID/11/Rev.3 

July 2022. 
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4
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2 
3 
4 
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رأينا والمقاحثالثا

1
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 :الخاتمة
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 :التوصيات
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