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Abbreviation:

IHL — International Humanitarian Law

UN — United Nations

ATT — Arms Trade Treaty

ICJ — International Court of Justice

ICRC — International Committee of the Red Cross

FCPA — Foreign Corrupt Practices Act

ECHR — European Court of Human Rights

EUMC — European Union Military Committee

US — United States

EU — European Union

FATF — Financial Action Task Force

WTO — World Trade Organization
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CCW - Convention on Certain Conventional Weapons

NATO — North Atlantic Treaty Organization

SIPRI — Stockholm International Peace Research Institute

HRC — Human Rights Council

OSCE - Organization for Security and Cooperation in Europe

DARFUR — A region affected by violence

BDS — Boycott, Divestment, Sanctions (Movement)

TFEU — Treaty on the Functioning of the European Union

UNSC - United Nations Security Council

FSC — Federal Security Service (Russia)

KYC — Know Your Customer (related to arms trade enforcement)

TCO — Transnational Criminal Organizations

INL — Bureau of International Narcotics and Law Enforcement
(U.S)

OPCW - Organisation for the Prohibition of Chemical Weapons
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CPT — Convention Against Torture

AUMF — Authorization for Use of Military Force

UNGA — United Nations General Assembly

BOS - Basic Operating Standards (related to arms export

regulations)

JDC — Joint Defense Commission

ATCA — Alien Tort Claims Act (U.S.)

SLA — Security and Legal Assistance

MFA — Ministry of Foreign Affairs

UNCLOS — United Nations Convention on the Law of the Sea

BDS — Boycott, Divestment, Sanctions (movement related to

arms trade sanctions)

RAI — Responsible Arms Initiative

R2P — Responsibility to Protect (doctrine related to military

intervention)

CWC — Chemical Weapons Convention
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CW — Chemical Warfare

POW — Prisoners of War

UNIDIR — United Nations Institute for Disarmament Research

DOD — Department of Defense (U.S.)

MNC — Multinational Corporations (involved in arms trade)

PMSCs — Private Military and Security Companies

RTAs — Regional Trade Agreements (related to arms exports)

USLH — U.S. Leahy Law (prohibits U.S. aid to foreign military

units committing gross human rights violations)

ATAS — Arms Trade and Security Convention (focused on

controlling armed forces use and preventing misuse)
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2016.
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* International Committee of the Red Cross (ICRC). (1949 & 1977). Geneva
Conventions of 12 August 1949 and Additional Protocols. Available at: ICRC
Treaties Database

® United Nations. Charter of the United Nations, Article 51, 1945

® United Nations (UN). (1945). Charter of the United Nations. 1 UNTS X VL.
Available at: UN

" United Nations. Charter of the United Nations, Chapter VII, Articles 39-51, 1945
® International Committee of the Red Cross. Geneva Conventions of 12 August
1949 and Additional Protocols of 8 June 1977. Geneva: ICRC

® United Nations. Arms Trade Treaty, 2013
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1% United Nations Security Council. Resolutions on Arms Embargoes and Non-
Proliferation. Various

! United Nations Office for Disarmament Affairs. Transparency in the Global Arms
Trade. New York: United Nations, 2018. €

12 Charter of the United Nations (1945):"Nothing contained in the present Charter
shall authorize the United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any state..." (Article 2, Paragraph 7). United
Nations.  (1945). Charter of the United Nations. Retrieved from
https://www.un.org/ar/charter-united-nations/.

Declaration on Principles of International Law concerning Friendly Relations and
Co-operation among States in accordance with the Charter of the United Nations
(1970):"No State or group of States has the right to intervene, directly or indirectly,
for any reason whatever, in the internal or external affairs of any other State."United
Nations General Assembly. (1970). Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States in accordance with
the Charter of the United Nations. Retrieved from
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3 Clapham, A. (2017). Brierly's Law of Nations: An Introduction to the Role of
International Law in International Relations (7th ed.). Oxford: Oxford University
Press.

! United Nations. Arms Trade Treaty. New York: United Nations, 2013. Available
at: https://www.un.org/disarmament/convarms/att/ <

!> Charter of the United Nations (1945): "All Members shall refrain in their
international relations from the threat or use of force against the territorial integrity
or political independence of any state, or in any other manner inconsistent with the
Purposes of the United Nations" (Article 2, Paragraph 4). United Nations. (1945).
Charter of the United Nations. Retrieved from https://www.un.org/ar/charter-united-
nations/.

General Assembly Resolution 3314 (XXIX) (1974): United Nations General
Assembly. (1974). Resolution 3314 (XXIX): Definition of Aggression. Retrieved
from https://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/3314(XXIX).
Rome Statute of the International Criminal Court (1998): The Rome Statute defines
the crime of aggression and outlines the jurisdiction of the International Criminal
Court over such crimes. International Criminal Court. (1998). Rome Statute of the
International Criminal Court. Retrieved from https://www.icc-cpi.int/resource-
library/documents/rs-eng.pdf.

International Court of Justice (ICJ) Advisory Opinion on the Legality of the Threat
or Use of nuclear weapons (1996): Discusses the prohibition of aggression and the
illegality of using force under international law. International Court of Justice.
(1996). Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion.
Retrieved from https://www.icj-cij.org/en/case/95.

Articles on Responsibility of States for Internationally Wrongful Acts (2001):
Addresses state responsibility for acts of aggression and other breaches of
international law.

Source: International Law Commission. (2001). Articles on Responsibility of States
for Internationally Wrongful Acts. Retrieved from:
https://legal.un.org/ilc/texts/instruments/english/draft _articles/9 6 2001.pdf.

The Nuremberg Trials (1945-1946):

Established the principle that planning, initiating, and waging wars of aggression
constitute crimes under international law.
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Source: International Military Tribunal. (1946). Judgment of the International
Military Tribunal for the Trial of German Major War Criminals. Retrieved from
https://avalon.law.yale.edu/subject menus/imt.asp.

'® United Nations General Assembly. Resolution 3314 (XXIX), Definition of
Aggression, 14 December 1974. Available at:
https://undocs.org/A/RES/3314(XXIX)

7 United Nations. Charter of the United Nations. San Francisco: United Nations,
1945, Article 2(4). Available at: https://www.un.org/en/about-us/un-charter <

18 Cassese, Antonio. International Law. 2nd ed. Oxford: Oxford University Press,
2005, p. 3009.

' Dinstein, Yoram. War, Aggression and Self-Defence. 6th ed. Cambridge:
Cambridge University Press, 2017, pp. 123-125.

Shaw, Malcolm N. International Law. 8th ed. Cambridge: Cambridge University
Press, 2017, p. 815.
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% United Nations. Arms Trade Treaty. New York: United Nations, 2013. Available
at: https://www.un.org/disarmament/convarms/att/ <

2! Arms Trade Treaty, 2013. [Online] Available at: https:/thearmstradetreaty.org/
[Accessed 18 October 2024].
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%2 Control Arms, 2014. The Arms Trade Treaty: A Guide for Civil Society. [PDF]
Available at: https://www.controlarms.org/ [Accessed 18 October 2024].

2 United Nations, 2014. Arms Trade Treaty - Overview. [Online] Available at:
https://www.un.org/disarmament/att/ [ Accessed 18 October 2024].
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%2 Shaw, M. (2008) International Law. 6th ed. Cambridge: Cambridge University
Press, pp. 563-567.

% Eighth report on the draft Code of Crimes against the Peace and Security of
Mankind, by Doudou Thiam, Special Rapporteur, UN Doc. A/CN.4/430 and Add. 1,
para. 38, p. 32.
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% Agreement for the Prosecution and Punishment of Major War Criminals of the
European Axis, and Establishing the Charter of the International Military Tribunal
(LM.T.), 1951, 82 UNTS 279, Art. 6, in fine.

% United States of America v. Alstétter et al. (“Justice trial”), 1948, 6 LR.T.W.C.
1, p. 62.

% Eormulation of Nurnberg Principles, Report by J. Spiropoulos, Special
Rapporteur, UN Doc. A/CN.4/22, para. 43. In Prosecutor v.

Tadic (Case No. IT-94-1-T), Opinion and Judgment, 7 May 1997, para. 674, the
Trial Chamber noted that the post-Second World War judgments generally failed to
discuss in detail the criteria upon which guilt was determined.
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®7 Control Council Law No. 10, Punishment of Persons Guilty of War Crimes,
Crimes Against Peace and Against Humanity, 20 December 1945, Official Gazette
of the Control Council for Germany, No. 3, Berlin,31 January 1946, pp. 50-55, Art.
11.2.

® Convention on the Prevention and Punishment of the Crime of Genocide, of 9
December 1948, Art. III(e).

% Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, of 10 December 1984, Art. 4(1).

" International Convention on the Suppression and Punishment of the Crime of
Apartheid, 30 November 1973, Art. IIL

ICTY Statute, Art. 7(1); ICTR Statute, Art. 6(1).
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3 Report of the International Law Commission on the work of its forty-eighth

session, 6 May - 26 July 1996, UN Doc.A/51/10, p. 18.

" ICC Statute, Art. 25(3)(c).

" Prosecutor v. Akayesu (Case No. ICTR- 96-4-T), Judgment, 2 September 1998,

para. 423. According to Smith and Hogan, the words aiding and abetting connote

different forms of activity. “The natural meaning of ‘to aid’ is ‘to give help, support

or assistance to’;and of ‘to abet’, ‘to incite, instigate or encourage’.” J.C.

Smith/Brian Hogan, Criminal Law, 7th ed., Butterworths, London, 1992, p. 126.

’® Prosecutor v. Kayishema and Ruzindana (Case No. [CTR-95-1-T), Judgment, 21

May1999, para. 197.

" Prosecutor v. Kayishema and Ruzindana (Case No. ICTR-95-1-T), Judgment, 21

May 1999, para. 197.
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United Kingdom v. Tesch et al. (“Zyklon B Case”), (1947) 1 L.R.T.W.C. 93 (British

Military Court).
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forces is an accomplice to those crimes.” Switkes v. Laird, 316 F. Supp. 358, 365
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Court of the United States Zone), pp. 12-14.
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France v. Becker et al, (1948) 7 L.R.T.W.C. 67 (Permanent Military Tribunal at
Lyon), pp. 70-71.

8 Prosecutor v. Jelesic (Case No. IT-95-10-T), Judgment, 14 December 1999, para.
87.

% Prosecutor v. Akayesu, loc. cit. (note 18), para. 530.

8 European Center for Constitutional and Human Rights (ECCHR) (2022) War
crimes in Yemen: Is Europe’s arms industry complicit? Available at: ECCHR
[Accessed 18 Oct. 2024].
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8 amnesty International (2019) ICC must investigate arms company executives
linked to Yemen war crimes allegations. Available at: Amnesty International
[Accessed 18 Oct. 2024].EJIL: Talk! (2022) Complicity in war crimes through
(legal) arms supplies? Available at: EJIL Talk [Accessed 18 Oct. 2024].

% yon Hirsch, Andrew, 'Extending the Harm Principle: ‘Remote’ Harms and Fair
Imputation', in A. P. Simester, and A. T. H. Smith (eds), Harm and Culpability,
Oxford Monographs on Criminal Law and Justice (Oxford, 1996; online

edn, Oxford Academic, 22 Mar.
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Arms Trade Treaty (ATT)United Nations Office for Disarmament Affairs. The
Arms Trade Treaty. Retrieved from: https://www.un.org/disarmament/convarms/att
Rome Statute of the International Criminal Court United Nations. Rome Statute of
the International Criminal Court (1998). Retrieved from: https://www.icc-
cpi.int/resource-library/Documents/RS-Eng.pdf
ICRC Guide on the Transfer of Arms International Committee of the Red Cross.
Arms Transfer Decisions: Applying International Humanitarian Law Criteria.
Retrieved from: https://www.icrc.org/en/document/arms-transfer-decisions-
applying-international-humanitarian-law
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Article on International and Civil Responsibility Author unknown. "International
and Civil Liability for the Use of Non-Conventional Weapons." Retrieved from
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Criminal Responsibility for the Use of Prohibited Weapons.” Retrieved from
Manzoma database or other similar academic resources.
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30, 2024, summarizing its decision on the provisional measures requested by
Nicaragua.
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> Euronews. (2024, April 8). Nicaragua urges the top UN court to halt German
military aid to Israel because of Gaza. Retrieved from https://arabic.euronews.com
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because-of-gaza-ass
18 Order on Provisional Measures: On April 30, 2024, the ICJ delivered its order
regarding Nicaragua's request for provisional measures, finding that the
circumstances did not require the exercise of its power to indicate such measures.
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9 Bundesministerium fiir Wirtschaft und Klimaschutz (BMWK). (n.d.).
Kriegswaffenkontrollgesetz (KWKG). Retrieved from https://www.bmwi.de

120 Bundesregierung. (n.d.). AuBenwirtschaftsgesetz (AWG). Retrieved from
https://www.bundesregierung.de

12 European Union. (2008). Council Common Position 2008/944/CFSP defining
common rules governing control of exports of military technology and equipment.
Retrieved from https://eur-lex.europa.cu
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C1].0rg

348


https://www.icj-cij.org/
https://www.icj-cij.org/

G Al) Cuasall
Aalul) e jala e dal) B g3 g Baatial) aal) 3 g i ga

Oe aally dpallall Aalul) 5 jlad andaii 8 Ggas 155 sasiall aaY) 5 jeal (el
Ol A SN QIS Lealatiul aidd g3 shlie L)) W e
O s aladl e Lalially sasiall aell ol il (e 0 sgaldl oda auii | Sl sall

Aaluall Gle 3l (e 0 puaiall Gasisall dlaall 5 655 ¢yl 5l
Janll daSas clld 8 Loy cAalisal) aniall ael) 5 el (il g Cungall 138 (a0 i
Giladaie caila ) el g 3 ¢y 55a santall aall iiSa g e el alaa s el 52l
Aalu) ppaal A Aalles & Wasgas o Jsall jeal) Culalls (o jaf 43 5

349



Aeall @lal e el Jalud e Al clo¥) e lailig
O o) sl aaat g cdall ‘mtj piaall e gaail) Julesl s3atal) dulaall Cile) ja)
Ol laa ) dalall g g 5 il g liall 8 Jsall (5 sia

A e (Asall o lall Sl e asd) 8 A gal) Jaall daSaa 90 e S
oalae ) 8 e o gl Jalin LS Jsall (oamy aia Lgjaual ) dgall il
S ALyl @l ghlie ) dalud) @l e e g8 i ) (el
ALals Ayl 5 dls) Calaal Baiady o luall oda acal 4 sal) 5 jea¥) 8L 5 s
aall dagiall dglandl g g g3l Cle) oY) Jsa Alald dullas 4380A] 2eal dadiall o34
ontiaall Alas 5 Al sall e ) il Aadles 8 la 505 dalud) 5 lad (1

Js¥) allaal)
Al gal) Jaad) daSaa

i Lgind ) Al 8 Ayl A 5al) Jaall A < jaal <2024 iy 8
Gl s 1250 Bl S e leall 50l A8 Gadaty Blati (il a2 Ly 4l
saly) IS ) Q) lS ) el A O i) aes SASL i) ) daSaall
Dl wal (8 Gl Jl) illee wie Al Jadiy g P4 AEEY) Lgias LS delea

123 International Court of Justice. "Order of 26 J anuary 2024." ICJ, 26 Jan. 2024,
www.icj-cij.org. This is the official text of the ICJ's order, outlining the specific
actions that Israel must undertake to comply with the Genocide Convention and to
ensure the protection of Palestinians in Gaza.

124 International Court of Justice. "Summary of the Order of 26 January 2024." ICJ,
26 Jan. 2024, www.icj-cij.org. This document provides a detailed summary of the
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ICJ's provisional measures in the case, discussing the obligations imposed on Israel
and the legal basis for these measures.

12 Lawfare. "The International Court of Justice's Interim Measures to Prevent
Genocide in Gaza." Lawfare, 26 Jan. 2024, www.lawfaremedia.org. This analysis
provides a legal commentary on the ICJ's decision, exploring its significance and
potential impacts on international law and humanitarian efforts.

126 Human Rights Watch. "Gaza: World Court Orders Israel to Prevent Genocide."
HRW, 26 Jan. 2024, www.hrw.org. This article from Human Rights Watch discusses
the implications of the ICJ's provisional measures and the broader international
legal context.

12" United Nations Security Council. (2022, November 17). Resolution 2662 (2022):
On the modification of the arms embargo on Somalia. Retrieved from
https://www.un.org/securitycouncil
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1% United Nations Security Council. (2020, July 28). Resolution 2536 (2020): On
the extension of sanctions and the mandate of the Panel of Experts on the Central
African Republic. Retrieved from https://www.un.org/securitycouncil

129 Here is the APA-style citation for UN Security Council Resolution 2270 (2016):
United Nations Security Council. (2016, March 2). Resolution 2270 (2016): On
measures to strengthen sanctions against North Korea following its nuclear test and
rocket launch. Retrieved from https://www.un.org/securitycouncil
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130 United Nations Security Council. (2008, March 31). Resolution 1807 (2008): On
the situation in the Democratic Republic of the Congo. Retrieved from
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131 United Nations Security Council. (2011). Resolution 1970. Retrieved from UN
Website.

132 United Nations Security Council. Resolution 1970 (2011). Adopted by the
Security Council at its 6491st meeting on 26 February 2011. S/RES/1970 (2011).
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0 European Court of Justice. (2016). Case C-104/16 P Council v. Front Polisario.
European Court of Justice. (2018). Case C-266/16 Western Sahara Campaign UK.
European Court of Justice. (2019). Case T-512/12 Front Polisario v. Council.
Anderson, K. (2015).

International Law and the Export of Arms. Journal of International Law. Beaufort,

A. (2018). The Legal Challenges of Arms Exports. International Law Review.
United Nations Security Council Resolution 1540 (2004). United Nations General
Assembly Resolution on the Arms Trade Treaty (2013).

““I'See generally, Andrew Tan, ed. The Global Arms Trade: A Handbook,
Routledge, 2014. Fundamentally, arms export regulation is structured differently in
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different States, according to whether state prima facie bans or allows international
trade. Depending on the legal framework that governs the international trade of
entities within a state’s territory, a corporation or individual may or may not have a
right to engage in arms exporting. In the United States, there is no constitutional
right to engage in international commerce, such that exporting is viewed as a
privilege granted by the Government.

In Germany, there is a constitutional right of this nature, granting all corporations a
subjective right to trade internationally, unless otherwise limited by statute. See
Michael Bothe and Thilo Marauhn, “The Arms Trade: Comparative Aspects of
Law.” Revue Belge de Droit International 26.1 (1993): 20, at 25-26.

1“2 Michael Bothe and Thilo Marauhn, “The Arms Trade: Comparative Aspects of
Law.” Revue Belge de Droit International 26.1 (1993): 20, at 27.
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43 The function of requirements related to re-exporting is to reduce the possibility
of transhipment, where goods appear to be exported to one party, but are, in fact,
immediately redirected to another. Such as the United States’ Import
Certificate/Delivery Verification Procedure (“IC/DV” procedure), see Karl Matthias
Meessen, International Law of Export Control: Jurisdictional Issues, Aspen
Publishers, 1992, at 19.
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This UK case alone challenges Rome’s claim that only the United States, Sweden,
and South Africa apply their brokering laws extraterritorially - Leigh Rome, “The
Case for Prosecuting Arms Traffickers in the International Criminal Court” Cardozo
Law Review, 36 (2015): 1149, at 1164, citing Elise Keppler, “Comment, Preventing
Human Rights Abuses by Regulating Arms Brokering: The U.S. Brokering
Amendment to the Arms Export Control Act”, Berkeley Journal of International
hgw, 19 (2001): 381 at 388.
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147 Douglas Farah and Stephen Braun, Merchant Of Death: Money, Guns, Planes,
And The Man Who Makes War Possible, John Wiley & Sons, 2007, at 78.

23 Alexandra Boivin, “Complicity and beyond: International law and the transfer of
small arms and light weapons”, International Review of the Red Cross 87.859
(2005): 467, at 468
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2% United Nations Office on Drugs and Crime. (2024). "The Role of the

International Criminal Court in Upholding International Justice." UNODC Report.
[link]
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220 International Criminal Court. (2024). ICC issues arrest warrants for Israeli
leaders over alleged war crimes. International Criminal Court. Retrieved from
https://www.icc-cpi.int

221 United Nations Office on Drugs and Crime. (2024). International criminal
justice: The case of Israel and the ICC. UNODC Report. Retrieved from
https://www.unodc.org
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222 The Guardian. (2024, February 25). International Criminal Court calls for arrest

of Israeli officials over Gaza war crimes. The Guardian. Retrieved from
https://www.theguardian.com

223 Al Jazeera. (2024, March 2). ICC issues arrest warrant for Israeli Prime Minister
Netanyahu over Gaza offenses. Al Jazeera. Retrieved from
https://www.aljazeera.com
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22 Human Rights Watch. (2024, March 5). ICC arrest warrants for Israeli officials:
Legal implications and international response. Human Rights Watch. Retrieved
from https://www.hrw.org
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?2% Since 2014, when Russian first invaded Ukraine, the United States has provided
$6.4 billion in security assistance to ‘help Ukraine preserve its territorial integrity,
secure its borders,and improve interoperability with nato’. Congressional Research
Service, U.S. Security Assistance to Ukraine (if12040, 1, 29 April 2022).
<https://crsreports.congress.gov/product/pdf/IF/IF12040>.

226 <phoenix Ghost: What we know about the US’s new drones for Ukraine’ (Al
Jazeera, 22 April 2022) <https://www.aljazeera.com/news/2022/4/22/phoenix-ghost-
what-we-knowabout-us-new-drones-for-ukraine>.

227 Council Decision (cfsp) 2022/338 on an assistance measure under the European
Peace Facility for the supply to the Ukrainian Armed Forces of military equipment,
and platforms, designed to deliver lethal force [2022] <https://eur-
lex.europa.eu/eli/dec/2022/338/0j>.
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%28 Maia de La Baume and Jacopo Barrigazi, ‘EU agrees to give €500M in arms, aid
to Ukrainian military in “‘watershed” move’ (Politico, 27 February 2022)
<https://www.politico.eu/article/eu-ukraine-russia-funding-weapons-budget-
military-aid/>.

%% European Union External Action. (2024). EU High Representative for Foreign
Affairs and Security Policy describes military spending as ending the "taboo" of the
EU not supplying weapons in war. European Union External Action. Retrieved from
https://eeas.europa.eu
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230 6g James A Green et al, ‘Russia’s attack on Ukraine and the jus ad bellum’
(2022) 9 Journal on the Use of Force and International Law 1-28.
2! unga Res a/es-11/L.1, ‘Aggression against Ukraine’ (1 March 2022).
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2% Michael N Schmitt, ‘Providing Arms and Materiel to Ukraine: Neutrality, Co-
Belligerency, and the Use of Force’ (Articles of War, 7 March 2022)
<https://lieber.westpoint.edu/ ukraine-neutrality-co-belligerency-use-of-force/>.

% International Law Commission, Responsibility of States for Internationally
Wrongful Acts (2001) art. 49(1).

24 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v U.S.)
(Merits Judgment) [1986] icj Rep 108-09 [228].

2% Schmitt (n 10).
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#¢See eg Council of the European Union, ‘Council Common Position
2008/944/cfsp

of 8 December 2008 defining common rules governing control of exports of
military

technology and equipment’, Recital 12, <https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:32008E0944 & from=EN> (‘States have a
right to transfer the means of self-defenses, consistent with the right of self-defense
recognized by the UN Charter’.).

7 Nicaragua (n 12) [229].

238 |_egality of the Threat or Use of nuclear weapons (Advisory Opinion) 1996 icj
Rep. 226,[41].

2% Articles on State Responsibility (n 11) art. 16
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0 eg James Farrant, ‘Modern Maritime Neutrality Law’ [2014] 90 International
Law

Studies 198, 222.

1 65 Oona Hathaway and Scott Shapiro, ‘Supplying Arms to Ukraine is Not an Act
of War’ (Lawfare, 12 March 2002) <https://www.lawfareblog.com/supplying-arms-
ukrainenot-act-war>; Hans Kelsen, Principles of International Law (Rinehart and
Company 1952) 87, 88.

242 Tess Bridgeman, ‘The Law of Neutrality and the Conflict with Al Qaeda’ (2010)
85 NYU Law Review 1186, 1208.

#%3 Marcus Krajewski, ‘Neither Neutral Nor Party to the Conflict? On the Legal
Assessment of Arms Supplies to Ukraine’ (Voelkerrechtsblog, 9 March 2022)
<https://voelkerrechtsblog.org/neither-neutral-nor-party-to-the-conflict/>. Ukraine
itself acceded to Hague Convention V in 1990. ibid.

244 Luca Ferro and Nele Verlinden, ‘Neutrality During Armed Conflicts: A Coherent
Approach to Third-State Support for Warring Parties’ (2018) 17 Chinese Journal of
International Law 15, 17. By way of example, the authors quote the then-President
of Switzerland’s statement on 20 March 2003 that ‘[t]he coalition led by the US has
decided to resort to force without the approval of the unsc. We are therefore
confronted with an armed conflict between states during which the law of neutrality
applies’. ibid.
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#> Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field of August 12, 1949, opened for signature 12
August 1949, 75 unts 31 (entered into force 21 October 1950) art. 63.

#4% Michael Bothe, ‘The Law of Neutrality’, in Dieter Fleck (ed), The Handbook of
International Humanitarian Law (2nd ed oup 2008) 573; see also James Upcher,
Neutrality in Contemporary International Law (oup 2020) 37 (‘Customary
international law continues to support the view that neutrality becomes obligatory
for States that are not parties to an international armed conflict’.).

27 eg Geneva Convention relative to the Treatment of Prisoners of War of August
12,

1949, opened for signature 12 August 1949, 75 unts 135 (entered into force 21
October 1950) art. 2.

8 Georgios C Petrochilos, ‘The Relevance of the Concepts of War and Armed
Conflict to the Law of Neutrality’ (1998) 31 Vanderbilt Transnational Law Journal
575, 605.
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9 Jeremy K. Davis, ‘Bilateral Defense-Related Treaties and the Dilemma Posed by
the Law of Neutrality’ (2020) 11 Harvard National Security Law Journal 455, 466
(‘Neutral states must refrain from assisting one belligerent to the detriment of the
other and must refrain from harming one belligerent and thereby advantaging the
other’.).

0 6g David A. Willson, ‘An Army View of Neutrality in Space: Legal Options for
Space Negation’ (2014) 50 Air Force Law Review 175, 200 (2001) (‘Providing
military intelligence to a belligerent is a serious breach of neutrality’.); Ferro and
Verlinden (n 24) 31; Oppenheim (n 18) § 356.
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#! Martin Matishak, ‘nsa chief trumpets intelligence sharing with Ukraine,
American public’ (The Record, 10 March 2022, <https://therecord.media/nsa-chief-
trumpets-intelligence-sharing-with-ukraine-american-public/>.

%2 Ken Dilanian et al, ‘U.S. intel helped Ukraine protect air defenses, shoot down
Russian plane carrying hundreds of troops’ (NBC News, 26 April 2022).
<https://www.nbcnews.com/politics/national-security/us-intel-helped-
ukraineprotect-air-defenses-shoot-russian-plane-carry-rcna26015>.

#3 Ken Dilanian et al, ‘U.S. intel helped Ukraine protect air defenses, shoot down
Russian plane carrying hundreds of troops’ (NBC News, 26 April 2022) <https://
www.nbcnews.com/politics/national-security/us-intel-helped-ukraineprotect-
air-defenses-shoot-russian-plane-carry-rcna26015>.

%% Helene Cooper and Eric Schmitt, ‘Biden Weighs Deploying Thousands of
Troops to Eastern Europe and Baltics’ (New York Times, 23 January 2022).
<https://www.nytimes.com/2022/01/23/us/politics/biden-troops-nato-ukraine.html>.
> Anne Kaplan, ‘U.S., UK. Pull Military Trainers Out of Ukraine with Russian
Attack Possible “Any Day Now”’ (Forbes, 12 February 2002).
<https://www.forbes.com/sites/annakaplan/2022/02/12/us-uk-pull-military-trainers-
out-of-ukraine-with-russian attack possible-any-day-now/?sh=120ae002155d>.

433



2515350 0 8 e sa gl pall ALY J8 cilidee (aeil Wil Sl ) o S
Mgl PO € ) el (e (S5 5e ) Gy 5K (g

ety SISV Giall Lol sacluall apis (8 dgeal JSYI a1y 5l
25" ol e dal ja s yhe A GlaY 48 (e 6 sl (ati sl aal
Aa G A laidl 38l ) 6 dle e 5l 3 ke gyl sl a5 8l
OSES Kol 3 Galai s P71 shae (IS g 55l e Ags dse sl 50
e AlaS gakaiy Shaall G eld Y (Sl ¢ anll 8 i) g1 e Lo ol
28 oall c¥law gaen e el Jsall o 5l Jilss

3 sall sl caaaall il ALl e acall jlaa ety s B e
Gai ol eelld e s M saad) ale juexi g saall 2 gin JEE Lealadiul oSy
e e Hhall

2% <L awmakers want US military advisers sent to Ukraine’ (Singapore Times, 24
July 2022)<https://singapore-times.com/lawmakers-want-us-military-advisers-sent-
to-ukraine/>.

»T Hague Convention V, governing war on land, does not contain a similar
provision.

Nevertheless, the fact that Art. 7 of Hague Convention V specifically permits
private actors to export weapons and materiel indicates that states themselves are
prohibited from supplying such items on land as well as at sea. See Wolff
Heintschel Von Heinegg, ‘Neutrality in the War Against Ukraine’ (Articles of War,
1 March 2022) <https://lieber. westpoint.edu/neutrality-in-the-war-against-
ukraine/>.

%8 yves Sandoz, ‘Rights, Powers, and Obligations of Neutral Powers under the
Conventions’ in Andrew Clapham et al (eds), The 1949 Geneva Conventions: A
Commentary (oup 2015)91.
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®%Eric Castren, ‘The Present Law of War and Neutrality’ (1954) 85 Annales
Academiae Scientiarum Fennicae 474.

20 S\vitzerland, Federal Act on War Materiel of 13 December 1996 § 5(b)
<https://www.fedlex.admin.ch/eli/cc/1998/794_794_794/en>.

281 Upcher (n 26) 88; see also Bothe (n 26) 584; Ferro and Verlinden (n 24) 31.

262 Convention Respecting the Rights and Duties of Neutral Powers and Persons in
Case of War on Land (Hague Convention V 18 October 1907) entered into force 26
January 1910, art. 6
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263 Alexander Freund, ‘Ukraine is using Elon Musk’s Starlink for drone strikes’,
(DW, 27 March 2022) <https://www.dw.com/en/ukraine-is-using-elon-musks-
starlink-for-dronestrikes/a-61270528>.

264 Bothe (n 26) 585-86; see also Upcher (n 26) 83 (‘State practice suggests an
increasing acceptance of the view that, to the extent that the arms industry is subject
to the controlor oversight of the State, the State, when neutral, is under a duty to
prohibit sale to belligerents’.).
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%5 Kai Ambos, ‘Will a state supplying weapons to Ukraine become a party to the
conflict and thus be exposed to countermeasures?’ (EJIL: Talk!, 2 March 2022).

<https://www.ejiltalk.org/will-a-state-supplying-weapons-to-ukraine-become-a-

party-to-the-conflict-and-thusbe-exposed-to-countermeasures/>.

“%% Bothe (n 26) 581.

27 Eerro and Verlinden (n 24) 33-34
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?%8 See eg Hersch Lauterpacht, ‘Neutrality and Collective Security’, in Sir Elihu
Lauterpacht (ed), International Law, Vol. 5 (cup 2004) 619 (‘[I]nternational law in
the hundred years preceding the Covenant rejected the idea of qualified neutrality’.).
29 Bothe (n 26) 581-82.

2% United States Department of Defense, US Law of War Manual (2016) § 15.2.2.
™ yunsc Res. 82 (25 June 1950) UN Doc. S/1501.

22 yunsc Res. 660 (2 August 1990) UN Doc. s/res/660.

2% See eg Von Heinegg (n 40).
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2" Law of War Manual (n 56) § 15.2.4.

2> See eg Jeremy K Davis, ““You Mean They Can Bomb Us?” Addressing the
Impact

of Neutrality Law on Defense Cooperation’ (Lawfare, 2 November 2020) <https://
www.lawfareblog.com/you-mean-they-can-bomb-us-addressing-impact-
neutralitylaw-defense
cooperation#:~:text=Neutrality%20law%20regulates%20the%20
relationship,Hague%20V%20and%20Hague%20XIII>.

2’® Bundesverwaltungsgericht, Urteil vom 21.06.2005-2 wd 12.04 [4.1.4.1.3]
(noting that Germany ‘was not freed from [neutrality law] obligations... by being...
a member of nato”).
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#"" Commentary to the HPCR Manual on International Law Applicable to Air and
Missile Warfare (Harvard Program on n Humanitarian Policy and Conflict Research
2010) 50.

278 Von Heinegg (n 40); but cf Stefan Talmon, ‘The Provision of Arms to the Victim
of Armed Aggression: The Case of Ukraine’ (Bonn Research Paper No. 20/2022,
2002) 18 <https://papers.sstn.com/sol3/papers.cfm?abstract id=4077084> (arguing
that Security Council action is not required because ‘[i]n the horizontal and
decentralized legal system of international law, it is the responsibility of each State
itself to determine violations of the law and to draw the conclusions therefrom’).
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27 Tan Henderson, The Contemporary Law of Targeting (Martinus Nijhoff 2009) 87.
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0L aw of War Manual (n 56) § 154.1.

281 Nathalie Weizmann, ‘Associated Forces and Co-belligerency’ (Just Security, 24

February2015)<https://www.justsecurity.org/20344/isil-aumf-forcescobelligerency/>.

%82 Alexander Wentker, ‘At War: When Do States Supporting Ukraine or Russia
become Parties to the Conflict and What Would that Mean?’ (EJIL: Talk!, 14 March 2022)
protected Person” Status in  Occupied Iraq Under the Fourth Geneva
Convention’ (2004) 28 Op OLC 35, 45https:// www.justice.gov / olc/ opinion/
%E2%80%9Cprotected- person%E2%80%9D-status-occupied-irag-under-
fourth-geneva convention >.

284 o Schmitt (n 10).
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2% Bothe (n 26) 58081
28 prosecutor v. Tadi¢ (Judgment on Appeal) it-94-1-a-ar77 (27 February
2001) 131.
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*87See Schmitt (n 10).

288 ‘Russia’s foreign minister says Russia will target any weapons shipments entering
Ukraine’ (News.AZ, 18 March 2022) <https://news.az/news/russias-foreign-minister-
says-russia- will-target-any-weapons-shipments-entering-ukraine>.

%89 paul McLeary and Lara Seligman, ‘Russia targeting Western weapons
shipments in Ukraine as Donbas assault begins’ (Politico, 25 April 2022),
<https://www.politico.com/ news/2022/04/25/russia-western-weapons-shipments-
ukraine-donbas-00027663>.
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#0protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of International Armed Conflicts, opened
for signature 8 June 1977,1125 unts 3 (entered into force 7 December 1978) art.
52(2).

1 Nils Melzer, International Humanitarian Law: A Comprehensive Introduction
(icrc 2019)92.
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292 United Nations Office for Disarmament Affairs. (2024). The principles of international
law governing the use of force. UNODA Report. Retrieved from
https://www.un.org/disarmament
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% Quoted in Marko Milanovic, ‘Intelligence Sharing in Multinational Military

Operations and Complicity under International Law’ (2021) 97
International Law Studies 1269, 1325 (‘Common Article | of the Geneva
Conventions is generally interpreted as conferring a responsibility on third
party States not involved in an armed conflict to not encourage a party to
an armed conflict to violate international humanitarian law, nor to take
action that would assist in such violations’.).

294 Commentary on the First Geneva Convention of 12 August 1949 (icrc 2016) [154].
2% ibid [162].
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#% Emmanuel Grynszpan and Faustine Vincent, ‘Ukraine’s military
accused of war crimes against Russian troops’ (Le Monde, 9 April
2022) <https://www.lemonde.fr/en/
international/article/2022/04/09/ukraine-s-military-accused-of-war-
crimes-against- russiantroop 5980121 4.html>.

#" Thomas Gibbons-Neffand John Ismay, ‘To Push Back Russians,
Ukrainians Hit a Village with Cluster Munitions’ (New York Times, 18 April
2022)<https://www.nytimes.com/2022/04/18/world/europe/ukraine
forcesclustermunitions.html#:~:text=The%20attack%200n%20the%20Husariv
ka,separatists%20in%20the%20country’s%20east>.

2% No such war crime exists in the Rome Statute, but indiscriminate attacks are
undeniably criminal under customary international law. See icrc, ‘Rule 156.
Definition of War Crimes’, Customary International Humanitarian Law
Database <https://ihl-databases. icrc.org/customary-

ihl/eng/docs/v1 rul rulel56>.
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Office of the United Nations High Commissioner for Human Rights. (2022,
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